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ABSTRACT

This paper begins with a definition of the term “the private sector” as it relates to health in Malaysia. The various components are then discussed and comparisons are made between the private sector and the public sector. Changing relationships between the private and public sectors are considered in the light of corporatization and privatization. Other factors which can affect the private health sector in Malaysia such as advances in telecommunications and the World Trade Organization “agreements” are then discussed. 
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INTRODUCTION

In order to discuss the role of the private sector in Malaysia’s health system, it is necessary to define what is meant by the term “the private sector ” as it relates to health. Here is my definition:

All persons and organizations who provide preventive, promotive, curative, rehabilitative, custodial and other health-related services and who are not normally recognized as being part of the government bureaucracy (even if they are largely financed by the Government and heavily regulated by the Government)   

What constitutes the “private sector” as it relates to health in Malaysia? The most obvious group (I will call them Group 1) would be health workers and organizations providing modern health services that are not part of the Government bureaucracy such as GPs, specialists, nurses, pharmacists, dentists, health administrators and other allied health workers; clinics; the different kinds of hospitals; laboratories providing evaluative and diagnostic services; long term care facilities; pharmaceutical and medical supply companies; retail pharmacies; health insurance and managed care companies; etc. 

A second group (Group Two) making up the private sector would be those individuals and organizations that deal with “traditional medicine” such as Chinese herbalists, acupuncturists and sinseh; Ayurveda and Unani practitioners; Malay traditional healers and midwives; companies that supply traditional drugs and traditional “health supplements”, etc.  

A third, often overlooked, group (Group Three) would be people and organizations who provide services such as reflexology, skin care and beauty treatment, diet and weight control, fitness training and so on. This group appears to be well-entrenched in the shopping malls and shopping centers of Malaysian cities and towns.

The private sector in Malaysia can also be viewed from another perspective, i.e., whether an individual or organization falls into the category of “profit-oriented” or “voluntary/charity-oriented”. Examples of the latter would include dialysis centers and nursing homes run by not-for-profit and religious organisations.   

Normally, when the “private sector” is discussed, attention is given to Group One people and organisations. Thus, statistics are presented on the percentage of doctors and nurses practising in the private sector vis-à-vis the public sector, the number of private hospitals, the percentage of hospital beds provided by the private sector and so on. The second and third groups of people and organizations (Group Two and Group Three) are usually neglected or ignored even though their contribution to the delivery of health-related services and to employment and the Gross Domestic Product of Malaysia may be significant.    

COMPARING THE PRIVATE AND PUBLIC SECTORS

At Independence in 1957, the health system of Malaysia was dominated by the public sector. This continues to be the case today. However, the private sector is becoming increasingly important, e.g., in the provision of specialist and inpatient care to the wealthier classes in the urban areas. In this section of my paper, I will only compare Group One health workers with their counterparts in the public sector because of an unfortunate lack of data on Group Two and Group Three workers.

Table One

A Comparison of Doctors, Nurses and Pharmacists in the Public and Private Sectors, 1995 – 1999

	
	Govt Doctors
	Private Doctors
	Govt Nurses
	Private Nurses
	Govt Pharmacists
	Private Pharmacists

	 1995
	 4412
	  5196
	 13647
	  NA
	     353
	    1184

	 1996
	 4614
	  5582
	 14614
	 5442
	     402
	    1313

	 1997
	 8235
	  6013
	 16068
	 8477
	     399
	    1347

	 1998
	 8555
	  6461
	 18134
	 5538
	     363
	    1766

	 1999
	 8723
	  6780
	 20914
	 6322
	     401
	    1917


Source: Ministry of Health, Health Facts (various years)1
The data show that the number of doctors practicing in the public sector and the private sector are roughly equal. However, nurses work predominantly in the public sector and pharmacists work predominantly in the private sector. 

There was a sharp increase in the number of government doctors from 1996 to 1997 but I am unclear about the reason for this sudden increase.

Table Two

A Comparison of Private and Public (MOH) Hospitals and Hospital Beds in Malaysia, 1995-1999

	     Year
	   Public     Hospitals (MOH)
	 Public Beds

(MOH Hospitals)
	  Private                 Hospitals
	 Private Beds

	     1995
	     111
	    26896
	      184
	    6492

	     1996
	     111
	    27242
	      215
	    8793

	     1997
	     111
	    27226
	      215
	    8793

	     1998
	     111
	    27162
	      211
	    8873

	     1999
	     114
	    28163
	      208
	    8981


Source: Abdul Razak Chik2 and Ministry of Health, Health Facts (various years) 

The figures show that there are more private hospitals than public hospitals in Malaysia but more hospital beds are to be found in the public sector than in the private sector. This implies that public hospitals tend to be bigger in size than private hospitals on the average. There was a sharp increase in the

number of private hospitals between 1995 and 1996 and this is reflected in the corresponding number of private hospital beds for those years. 

CHANGING RELATIONSHIP BETWEEN THE PUBLIC AND PRIVATE SECTORS: CORPORATIZATION AND PRIVATIZATION

In 1983, the Government of Malaysia issued a favourable declaration on privatization and since then, there has been corporatization of certain parts of the Ministry of Health and privatization of some of the services supplied in the public hospitals. This declaration reflected an ideological trend which began gaining force from the mid-1970s and which helped propel Margaret Thatcher and Ronald Reagan into power in the United Kingdom and the United States respectively3. By the early 1980s, Government economic planners in Malaysia had come to accept the view that corporatization and privatization of public services would help to bring about 

….. gains in efficiency, induce corporations to expand through greater utilization of growth opportunities, relieve the administrative and financial burden of the Malaysian Government, and also increase Bumiputera participation in the corporate sector ….. In the case of the health sector, the Government …  also presented the view that corporatization would allow the retention of experienced personnel through the payment of more competitive wages.4
This ideological trend questions previously dominant views of the appropriate role of Government in the organization, financing, delivery and regulation of social services (including health services). It is skeptical of the effectiveness of government in dealing with social problems, i.e., there is strong emphasis on the possibility of “government failure” (as contrasted to the earlier emphasis on “market failure” which necessitates Government intervention). Its adherents are convinced of the supposedly greater effectiveness and efficiency of the private sector vis-à-vis the public sector, and place strong emphasis on privatization, deregulation and the use of market mechanisms in the supply of social services.

The Economic Planning Unit (EPU) defines privatization as the “…transfer to the private sector of activities and functions which have traditionally rested with the public sector”5 and it can involve transfer of any of the following: management responsibility, assets or the right to use assets, and personnel. Malaysian-style privatization of public services can include any of the following6,7  

. contracting out of services to the private, for-profit sector, e.g., laundry,

  cleaning and laboratory services in public hospitals; maintenance of

  equipment and facilities 

. management contracts, e.g., getting the private sector to manage a public

  facility

. joint ventures with private sector companies

. partial private ownership of publicly-owned facilities

. complete transfer of ownership to the private sector

. allowing the private sector to build and operate facilities such as clinics and

  medical centers

Continued privatization or quasi-privatization of public sector health and health-related services will change the relative sizes of the private and public sectors further in Malaysia.  

OTHER FACTORS AFFECTING THE MALAYSIAN HEALTH SYSTEM: TECHNOLOGY AND THE WORLD TRADE ORGANIZATION (WTO) NEGOTIATIONS 

Besides the influence of ideological trends such as the faith in privatization and deregulation, other forces are also affecting the Malaysian health system. In my opinion, the more significant forces would include technological advances such as those found in the area of telecommunications (which are already affecting how health services are organized and delivered) and the ongoing WTO negotiations which are helping to further promote and accelerate liberalization and “globalisation” of the health sector of various countries.

Technology nowadays has made “telemedicine” possible, e.g., long distance and cross-border consultations, long distance and cross-border reading and interpretation of diagnostic test results including medical images such as X-ray charts and CT scans (“teleradiology”), etc. Long distance and cross-border supply of health-related services can also include things such as the transmission of medical claims and medical records to service centres in distant cities and foreign countries (using telecommunications technology) where they are processed and subsequently sent back.8  

The World Trade Organization (WTO) replaced the General Agreement on Tariffs and Trade (GATT) in 1995. Its primary mission is to promote international trade through the lowering of trade barriers. The WTO differs from GATT in that the latter covers trade in goods only while WTO has expanded the scope to cover trade in services and intellectual property as well. 

The WTO places great emphasis on two principles dealing with 

non-discrimination in international trade, i.e., the “Most Favoured Nation (MFN)” principle and the “national treatment” principle. The “Most Favoured Nation” principle means that WTO member states must treat each and every one of its trading partners equally, e.g., if a trade concession is granted to a particular nation, this concession must be extended to all other states which are trading partners. The second principle, “national treatment”, means that goods, services and intellectual property of foreign origin should be given the same treatment as those of local origin, i.e., there should not be any differential and discriminatory treatment of foreign products which are similar to local products.9  
The WTO negotiations have given rise to four “Agreements” which can have an impact on health and health services in Malaysia. These Agreements include the following: 

. General Agreement on Trade in Services (GATS)

. Agreement on Trade-Related Intellectual Property Rights (TRIPS)

. Agreement on Sanitary and Phytosanitary Measures (SPS)

. Agreement on Technical Barriers to Trade (TBT)

However, since only the first two agreements will have a direct impact on the Malaysian health system and its private sector, I will limit my discussion and analysis to GATS and TRIPS in the following sections.

THE GENERAL AGREEMENT ON TRADE IN SERVICES (GATS) 

The General Agreement on Trade in Services or GATS attempts to promote and regulate international trade in services which are provided through a number of modes.10 In WTO parlance, these modes include: 

. Cross-border supply

. Consumption abroad

. Commercial presence

. Presence of natural persons 

“Cross-border supply” refers to the supply of services in Country B by persons or organizations operating in or from Country A. This mode includes the supply of health-related services using cross-border telecommunications or “telemedicine” as described earlier. 

“Consumption abroad” refers to the consumption of services by citizens of one country in another (foreign) country, e.g., “health tourism” whereby citizens of one country travel to another country to seek routine or advanced medical treatment. 

“Commercial presence” refers to the presence of a firm from Country A in Country B. It can also refer to investment by a firm from Country A in Country B. In terms of the healthcare industry, commercial presence would include firms setting up factories to produce pharmaceuticals, medical supplies and medical equipment overseas. It would also include foreign firms building and operating clinics, diagnostic laboratories, hospitals and other healthcare facilities and foreign firms buying into or buying over existing health facilities owned by locals. Health insurance companies operating in foreign countries would also fall under this mode.
“Presence of natural persons” refers to provision of services by a citizen or citizens of Country A in a foreign Country B. Examples include health professionals such as doctors or nurses working overseas in a foreign country on short-term or long-term contract, and healthcare management consultants providing their expert services for a fee in a foreign country.

Under GATS, WTO member countries make “commitments” to open up a particular service sector (such as health services) to foreign investment, trade and participation. 

GATS AND THE PRIVATE SECTOR IN MALAYSIA 

The Government has made some GATS “commitments” to open up the Malaysian market to foreigners in the case of health services. These commitments include:11
1. Medical specialty services such as forensic medicine, nuclear medicine, geriatrics, microvascular surgery, neurosurgery, cardiothoracic surgery, plastic surgery, clinical immunology and oncology, traumatology, anaesthesiology, intensive care, child psychiatry and physical medicine. Limitations on the supply of these medical specialty services include the following: the services can only be supplied by a “natural person” in a private hospital of at least 100 beds in specified locations. The establishment of individual or group practices is not permitted and the qualifying examinations used to determine competency are to be conducted in the English language. 

2. Management consulting services in pharmacy including consultancy pertaining to the manufacture of drugs in raw form, new drug delivery systems, biotechnology, and new methods of drug and vaccine production. Limitations include the following: the services must be supplied through a joint-venture corporation established in partnership with Malaysian individuals or Malaysian-controlled corporations. Bumiputera shareholding in the joint venture must be at least 30 percent.

3. Private hospital services supplied by a foreign corporation. Limitations include the following: the services must be supplied through a joint-venture corporation established in partnership with Malaysian individuals or Malaysian-controlled corporations. Foreign shareholding in the joint-venture must not exceed 30 percent. The hospital must have at least 100 beds and the establishment of feeder outpatient clinics is not permitted.

Thus, in the light of the “commitments” made by the Malaysian Government as described above, one can anticipate potential effects on the private health sector of Malaysia. In terms of “natural persons”, the Government is not permitting foreign GPs to practice in Malaysia. Foreign specialists who have passed competency tests in specified areas are permitted but they can only work in private hospitals with at least 100 beds. There is no mention of other health personnel such as nurses, pharmacists, physiotherapists and so on.  Presumably, “market access” and “national treatment” have not been granted to foreign nationals who can supply these services. In terms of “commercial presence”, foreign healthcare corporations are not permitted to set up chains of GP clinics, specialist clinics, nursing homes etc. but private hospitals (100 beds and above) with up to 30% foreign ownership are allowed. Foreign management consulting firms dealing with pharmaceuticals can supply their services but only through commercial presence in the shape of a locally-incorporated joint venture corporation with at least 30% Bumiputera participation. The Malaysian market remains closed to the “cross-border supply” of health services by foreigners at the present moment. However, there is no restriction on “consumption abroad” of health services by Malaysian citizens, i.e., Malaysians are free to seek healthcare in Singapore, Australia, the United Kingdom, the USA and other countries if they wish to do so.

Some issues which arise include: what about recognition of foreign medical degrees? Will all foreign specialists in the areas named be allowed to take the corresponding Malaysian competency test no matter which medical schools they graduated from? Will these foreign specialists also be permitted to work later on in Government hospitals since the Malaysian Government is already employing foreign specialists because of a shortage of specialist doctors in the public sector as more and more Malaysian specialists leave the public sector for the private sector? 

GATS can be a boon to the Malaysian economy if Malaysian companies can supply cross-border services such as medical claims processing services to health care corporations located in foreign countries via telecommunications. Similarly, Malaysian health care corporations can also invest in neighbouring Southeast Asian countries as well as further overseas. However negative effects are also possible. If implementation of the GATS agreement induces more highly-skilled Malaysian health personnel to emigrate to work overseas, this would be a negative development (even if they do send back sizable amounts of remittances from overseas).  

THE AGREEMENT ON TRADE-RELATED INTELLECTUAL PROPERTY RIGHTS (TRIPS)  

“Trade-related intellectual property rights” include things such as trademarks and trade secrets that can be protected by patents. In the case of pharmaceuticals, a patent can be awarded for a product as well as for a production process. If a product patent is awarded, other companies would no longer be permitted to make generic versions of the product through alternative production processes. Thus, a product patent is much more restrictive than a process patent. The World Trade Organization is also pushing for patents that provide protection for a period of at least twenty years from the date the application is first filed. In theory, the awarding of patents for pharmaceutical products and production processes is to reward invention and promote technological innovation. Trademark protection supposedly also helps to protect consumers from counterfeit products such as counterfeit drugs which are ineffective or which may even endanger health. 12,13 

According to the TRIPS agreements, exemptions from patent protection can be made and these include: the “research exception”, the Bolar provision 

(also called the “regulatory exception”), parallel imports and compulsory licensing.14
The “research exception” permits the scientific study of a patented drug by researchers who are trying to understand how the drug works. The “Bolar provision” (or “regulatory exception”) allows pre-approval testing of a generic version of a patented drug whose patent is near its expiry date. 

“Parallel imports” mean the practice of importing items such as proprietary pharmaceuticals from the cheapest possible overseas source, e.g., if branded drug X produced by a multinational drug company is sold at a lower price in Country B than in Country A, citizens from Country A can parallel import the drug from Country B and save money by doing so. It has been documented that the price of branded drugs can vary significantly between different countries although the drugs are produced by the same multinational pharmaceutical company or its affiliates.15 In fact, the price of a branded drug can actually cost more in a developing country than in a developed country! 

“Compulsory licensing” refers to the practice whereby the Government of Country A allows a local pharmaceutical company to produce a branded drug X  (which is patented and owned by a multinational pharmaceutical company) without the permission of the original patent holder. Compulsory licensing is permitted by TRIPS during times of “national emergencies”, “other circumstances of extreme urgency”, “public non-commercial use” and to combat “anti-competitive practices”. The TRIPS agreement states that a drug produced under a compulsory license has to be produced by more than one local pharmaceutical company and mostly for the domestic market. In all cases of compulsory licensing, the original patent holder must still be compensated fairly.16
TRIPS AND THE PRIVATE SECTOR IN MALAYSIA

The most obvious effect of TRIPS on a developing country such as Malaysia would be a rise in the prices of drugs which were not covered by patent protection previously (i.e. not covered either by a product patent or by a process patent). A process patent is less stringent than a product patent in that the former enables local pharmaceutical companies to produce generic versions of a branded drug through “reverse engineering” and the use of an alternative production process. However, if the branded drug becomes covered by a product patent after the implementation of TRIPS, local pharmaceutical companies in Malaysia would no longer be permitted to produce generic versions of the drug. 

In Malaysia, drug patent laws will have to meet TRIPS standards, i.e., patent protection will cover both product as well as process and must be at least twenty years in length. In order to prevent misuse and abuse of such patent laws by multinational drug companies, it will be necessary for the Malaysian government authorities to take action to prevent “evergreening”, i.e., the strategy of continuously filing new patents on existing drugs by making minor modifications on them in order to maintain market monopoly.17 

Parallel imports are permitted under the TRIPS agreement. In theory, Malaysian private sector health care providers can “parallel import” a patented drug X from any source located in any foreign country if the patented drug is being sold at a lower price overseas. Again, in theory, this would increase price competition and force the price of patented drug X to be less variable or more equal between Malaysia and other countries. However, in practice, parallel importing is likely to be possible only for Malaysian entities which have the time and sophistication to closely compare prices for a particular branded drug which is being sold in Malaysia and other countries at the same time. 

Similarly, in theory, compulsory licensing is permitted under the TRIPS agreement. In theory, any country which is being affected by rising numbers of HIV/AIDS sufferers can declare a “national emergency” and allow local drug companies to produce anti-HIV drugs through compulsory licensing. However, in practice, Malaysia may lack the technical expertise necessary to do so. Malaysia may also lack the necessary market size to make local production of the drug feasible in the economic sense. In such situations, Malaysian private sector health care providers will have to import such drugs from other developing countries with a highly developed domestic pharmaceutical industry such as India. 

In practice, the multinational pharmaceutical corporations have successfully lobbied their home country governments (such as the government of the United States where many drug companies are based) to exert unilateral pressure on the governments of developing countries to stop allowing their domestic drug companies to produce patented drugs under compulsory licensing. Another form of pressure on countries that allow the production of drugs under compulsory licensing within its borders is to attempt to prevent cross-border export of these drugs.18

Thus, in the case of Malaysia, if local drug companies lack the technical ability to actually produce sophisticated branded drugs under compulsory licensing, this unilateral pressure would make it harder and harder to buy cheaper copied drugs (produced under compulsory licensing) from pharmaceutical companies located in countries such as India. In other words, the seemingly attractive and reasonable “compulsory licensing” provision of the TRIPS agreement would be of little value in practice. 

SOME QUESTIONS TO PONDER IN LIEU OF A CONCLUSION

I will conclude this presentation by posing the following questions for the audience to ponder:

1. In the Malaysian context, how should the private sector “articulate with” the public sector in order to serve the healthcare needs of the population? What would be an “appropriate” mix in terms of organization, financing and delivery of private health services vis-à-vis health services provided by the public sector? What services can the private sector supply more effectively and efficiently than the Government?

2. How will the continued growth of the private sector (especially the for-profit portion of the private sector) affect the public sector?

3. How will it affect the supply of human resources in the public sector since the health sector is both labour-intensive as well as capital-intensive? Here I take the opportunity to present some interesting figures on resignations of doctors from the Malaysian public sector in recent years:

Table Three

Resignations of Doctors from the Malaysian Public Sector, 1990-1998

	        Year
	 Medical Officer
	     Specialist
	        Total

	        1990
	         251         
	          34
	          285

	        1991
	         237
	          35
	          272

	        1992
	         226
	          27
	          254

	        1993
	         323
	          20
	          343

	        1994
	         275
	          16
	          291

	        1995
	         323
	          42
	          365

	        1996
	         345
	          58
	          403

	        1997
	         351
	          44
	          395

	        1998
	         253
	          63
	          316


Source: Raj19 pp. 38 

Resignations of Medical Officers from the public service are to be expected since many of these are probably doctors who have just completed their three year compulsory national service. However, the increasing number of resignations of specialists from the public sector is a cause for concern since lower income Malaysians with more complicated health problems tend to seek care from specialists in public hospitals.   

4. How will this continued growth of the private sector affect the quality of care, technology and price of health services in Malaysia? Will the continued expansion of the private sector further stimulate the import of costly, advanced medical technology which is a major contributor to the problems of rising health care costs and distortions in the allocation of resources between preventive care and curative care, and between primary care and tertiary care?

5. How will the growth of the private sector affect public sector provision of health services to medically underserved groups such as the Orang Asli, the rural poor, urban squatters, estate workers, foreign workers, etc. if more and more doctors leave the public sector for the private sector?

6. Finally, how will the ongoing WTO negotiations and the pressure exerted by powerful Northern countries to open up the health sector to foreigners affect the Malaysian health system in general and the private sector in particular?  
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